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§5:04 The Guardian’s Duties and Responsibilities

A guardian of the person has the duty to provide your chil-
dren with food, clothing, medical care, and shelter. To fulfill these
duties, he or she has the authority to make parental-type decisions
for your children, such as determining where they will live and
go to school and what type of health care and medical treatments
they will receive.

Of course, this description does not do the job justice. Your
children’s guardian will step into your shoes. He or she will be
responsible for all the things you now do to ensure your children’s
welfare such as:

« Routine tasks like preparing meals, driving carpool, and

helping with homework.

o Setting limits and imposing discipline.

«  Providinglove, comfort, emotional support, and moral guidance.

Make sure you choose a person is willing and able to do the job.

§5:05 Qualities to Look for in a Guardian

Shared Values. In selecting a guardian, make sure that you
choose someone with whom you have shared values, religious
beliefs, goals and parenting styles.

Emotional Support and Comfort. Consider whether your choice
loves or is at least fond of your children and capable of nur-
turing them. Try to choose someone your children know and
feel comfortable with. The trauma of losing both parents can be
diminished if the child’s guardian is a person with whom the child
is already comfortable. A family member or close family friend
who already has a bond with the children can be a good choice.
You may want to discuss your choice with an older child as many
courts will consider the preferences of teenagers in appointing a
guardian. It is also possible to name different guardians for differ-
ent children. Although most parents probably want their children
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84:34 Bank and Brokerage Accounts

Accounts at banks and brokerage firms are fairly simple to
transfer to a trust. Major financial institutions have account reg-
istration forms designed for this purpose.

Some institutions allow the owner of the account to transfer
the account online or over the phone; others require the owner
to fill out a written request. The institution will typically require
the following information:

« The name of the trust.

« The date the trust was created.

« The name of the current trustee and any successor trustees

named in the trust instrument.

« The mailing address of the trustee.

« The taxpayer identification number of the trust, if it has

one (otherwise, the settlor uses his or her TIN).

Most financial institutions will request a copy of the trust
agreement for their files, or copies of the first and signature pages
of the trust agreement. Alternatively, you can provide a certificate
of trust. See §4:29.

Occasionally an employee of a financial institution decides to
implement the account transfer by setting up a new account in the
name of the trust and then transferring all the assets from the old
account to the new account. This has the potential to be inconvenient,
as you will have a new account number and may have to have checks
reprinted. Furthermore, if the account contains mutual funds that carry
a back-end load, the transfer to a different account may be treated as a
sale that triggers a commission. To avoid this and any related problems,
you or your attorney can request that the old account simply be rereg-
istered in the name of the trust, without the creation of a new account.

84:35 Certificates of Deposit

Certificates of deposit typically carry penalties for early with-
drawal. If you own a CD, you or your estate planning attorney
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who will receive any trust property remaining after all other gifts
are made. You can also explicitly disinherit an heir.

Trustees/Successor Trustees. Here you appoint your initial trustee
(usually you) and a successor trustee who will take over if you are
incapacitated or when you die. You can name a series of successors
who can serve if the previously named successor is unable to do so.
You can also allow the beneficiaries to agree on a trustee if there is
avacancy and no named successor. You may also want to allow the
trustee to be paid a fee and be reimbursed for expenses. You can
waive the requirement that a trustee post a bond and you can limit a
trustee’s liability to bad faith and intentional or reckless misconduct.

Sub-trusts. You can establish the same types of sub-trusts that
take effect on your death that could be created in a will. For
example, you may create a family pot trust or individual trusts
for minor or young adult beneficiaries. See Ch. 5. If your estate
is large enough to owe estate tax, you may include a bypass trust.
You may want to leave property in trust for a spouse and then
specify who is to take the property on his or her death. See Ch.
6 for bypass and marital deduction trusts.

Trustee’s powers. Here you list the powers that you want to give
your trustee. These could include, for example, the power to:
o Sell or borrow against trust property.
« Invest trust income and assets.
« Receive additional property into the trust.
o Purchase insurance to protect trust property.
« Prosecute or defend lawsuits on behalf of the trust.
« Vote stock held by the trust.
« Run your business.
« Execute documents necessary to administer the trust.
« Hire and pay professionals such as lawyers, accountants,
and investment advisors.
o Perform any other acts required for the property manage-
ment and distribution of trust property.
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Trusts can be more difficult to contest because the law on
challenging trusts is sometimes less clear and less well-developed
than the law on contesting wills. Also, having set up your trust
considerably before your death and managed your assets is strong
evidence that you were competent.

A living trust may reduce the likelihood of a contest because
it is not a public record. If your family members are unaware that
another person is receiving more than they are, the likelihood of a
contest is reduced. However, in many jurisdictions, the successor
trustee is required to send all beneficiaries notice that the settlor
has died along with a copy of the trust, which means that the trust
provisions will be known to all beneficiaries and their confidants.

Courts may be reluctant to invalidate a trust that has been in
operation for some years because each transaction involving the
trust reinforces its validity, and unwinding all the transactions
if the trust is found to be invalid creates a lot of legal problems.

You will benefit most from this reluctance if you fund your
trust immediately (i.e., transfer your property into it) and keep it
funded. Creating an empty trust or allowing assets to migrate back
into your name reduces the value of the trust for this purpose.

Ultimately, it is not the existence of the trust that fends off the
will contest so much as the fact that having the trust allows you
to create and document a large volume of evidence confirming
your mental capacity.

B. Disadvantages of Revocable Living Trusts

§4:14 Greater Cost

One disadvantage of having a revocable living trust is the
upfront costs associated with it. Attorney fees will be higher for
aliving trust estate plan than a will-based estate plan because the
attorney needs to spend more time preparing the documents and
discussing the options and possibilities that are available under a
trust-based plan. You may also need your attorney’s help to ensure
that your property is transferred to the trust correctly.
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§5:13 Methods for Appointing a Property Manager

There are three ways to designate a person to manage property

left to minor children:

1. A probate court guardianship, which is usually thought
to be the least attractive alternative.

2. A custodianship under the Uniform Transfers to Minors
Act (UTMA), which is easy to create, but best for rela-
tively modest amounts.

3. A trust, which is the most flexible tool and is best for
substantial gifts.

The advantages and disadvantages of each are discussed fur-
ther below.

One other option often used by parents is to leave property to
each other for their children’s benefit. Typically a married couple
with minor children will leave their estates to each other with the
assumption that the surviving parent will use the funds to support
the family. This method is the simplest way to leave an inheri-
tance to children and works well if you trust the children’s other
parent to use the inheritance for their benefit. Even if you use this
method, you need to make an alternate plan for the management
of your children’s property in case the other parent predeceases
you or dies at the same time you do.

85:14 Choosing the Best Person to Act as
Your Children’s Property Manager

The person you choose to manage your children’s property
does not need to be a financial genius or a sophisticated investor.
But he or she should be trustworthy, responsible with money, and
willing to do the job. If you are leaving substantial assets to your
children, the property manager can always hire a professional
investment advisor and accountant to assist.

Parents often choose the same person to both raise their
children and to manage their children’s assets. This arrangement
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who is appointed by the probate court to manage your child’s
property is called a guardian of the estate. One person can be
appointed as the guardian of the person, and a different person
can be appointed as the guardian of the estate. Or one person
may have both jobs.

If your children’s other parent is still alive, he or she will usu-
ally be entitled to raise them on your death or disability. However,
you should name a guardian for your children even if you expect
their other parent to be able to care for them. There is always a
possibility that your children’s other parent will predecease you
or be disabled or otherwise unable to care for them at the time
of your death.

Although a court is not obligated to appoint the person you
choose as a guardian, the court will likely agree with your choice
in the absence of evidence that he or she is unsuitable. As a gen-
eral rule, a court will appoint the person designated by the last
surviving parent unless the court finds that person is disqualified,
deceased, unwilling to serve, or would not serve the minor chil-
dren’s best interest.

If you don’t name a guardian and one is needed, the court
will appoint someone who may not be the person you would have
preferred. The most likely candidates are grandparents followed
by aunts, uncles, and then more distant relatives.

§5:03 Who May Serve as a Guardian

All states have similar requirements for persons who may serve
as guardians for minors. In general, the person you choose must
be an adult and otherwise suitable to care for children. As you
might expect, convictions of certain crimes, such as violent felo-
nies, child abuse, child sexual abuse, and domestic violence may be
disqualifying. Physical or mental incapacity is also disqualifying.

Usually, only one guardian is appointed at a time, but some
parents decide to appoint a couple as co-guardians of the chil-
dren. See §5:08 for thoughts on whether to name a married couple
as co-guardians.
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another person) as the trustee agree to create the trust. Other
provisions commonly included in a revocable living trust are:

Purpose. The purpose of the trust is usually stated to be to receive
and manage assets for your benefit during your lifetime and to
manage and distribute them on your death.

Funding. This provision typically allows you to move assets into
the trust at any time by any reasonable method.

Your home. If your home is in the trust, this provision specifies
that you have the right to live in it rent-free. The provision helps
preserve any state homestead property tax exemptions and cred-
itor protections you may qualify for.

Distributions while you are alive. This provision allows you to
remove income and assets from the trust whenever you wish by
directing the trustee (usually you) to make any distributions the
settlor (also you) requests.

Distributions if you are incapacitated. This provision allows
your successor trustee to distribute for your benefit as much of
the trust estate as the trustee determines is necessary for your
health, support, and maintenance.

Distributions on your death. On your death, the trust becomes
irrevocable. Or, if you have a joint trust, the trust estate is divided
into two and the part that holds your assets becomes irrevocable.
Your trust can include provisions for the same types of gifts you
can make by will. See Ch. 3. You can provide that your successor
trustee distribute specific assets or specific amounts of money to
named beneficiaries. You can name alternates to take if the pri-
mary beneficiary predeceases you. You can leave property in trust
for the benefit of a spouse or minor children. You can leave a gift
to be shared among members of a class, such as your children.
You can leave a gift to charity. And you can name the beneficiaries

16 Kevin L. Deeb, Esquire





OEBPS/Images/COMPLETE_GUIDE_TO_ESTATE_PLANNING__FINAL_130.png
raised in the same home, family dynamics, the children’s ages,
and sexes may make different guardians preferable. See §5:09.

Financial Resources. Unless you have provided substantial finan-
cial assets, your choice of guardian should also be financially
capable of raising your children.

Age and Health. Select someone who is sufficiently young to
fulfill the duties until your child becomes an adult. He or she
should be in good health and have the stamina for raising chil-
dren. Although physical disabilities do not prevent someone from
being a good parent, it would be prudent to think about health
considerations that may shorten an individual’s life expectancy
or capacity to be a parent. While you may be inclined to select
your parents as guardians, they are more likely to predecease you
than persons in your age group or younger.

Location. If possible, select a guardian who lives nearby or who
is willing to relocate to where the children live. Additional trauma
will be avoided if a child does not have to enroll in a new school
or form friendships in an unfamiliar area.

Character. Be careful not to choose someone that a court would
not approve as a guardian, such as a person who has abused drugs
or alcohol, or who has a criminal record.

§5:06 Speak with the Person You Have Chosen

Before finalizing your decision, talk with the person you’ve
chosen to make sure he or she is willing to accept the appoint-
ment. Ask the person if he or she has an interest in looking after
your children, and express your wishes as to how you would like
your children to be raised as well as the duties that the role entails.
The person you choose may have legitimate reasons for being
unable or unwilling to assume the responsibilities of a guardian.
Encourage him or her to be frank. It is better to discover in
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84:15 Burden of Maintaining the Trust

Using a revocable living trust as a will substitute creates
administrative burdens. Unlike a will, which remains dormant
until you die, a revocable living trust comes into existence when
you execute it. It must then be funded and administered, both of
which will cost you time and money. If you are the initial trustee,
you must keep additional records because you owe a fiduciary
duty to the beneficiaries who will receive trust assets when you
die. You must also ensure that all newly-acquired assets are titled
in the name of the trust. Every time you open a bank account
or buy a new house, the trust adds one more requirement to
those transactions.

If assets are left outside the trust, your successor trustee will
not be able to manage them if you become incapacitated and your
estate may need to be probated when you die.

84:16 Inconvenience of Owning
Assets through a Trust

Owning assets through a trust can be burdensome. Title com-
Ppanies may refuse to title new real estate purchases in a trust. You
may have to first purchase real estate in your name and then in
a second transaction, transfer it to the trust. Or you may have
to transfer an asset you want to sell from the trust to your name
before selling it. Automobile loans may have to be paid off before
the vehicle can be transferred to the trust. Insurers may not want
to insure a vehicle that is held in trust.

84:17 Interaction with Medicaid Eligibility Rules

A revocable living trust can present an obstacle for someone
who may someday apply for Medicaid nursing home benefits. An
applicant for Medicaid nursing home benefits can own a home
without it counting against him or her in the asset calculation.
The home is only non-countable if it is owned outright; a home
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D. Trusts for Minors

§5:27 How a Trust Works

A trust is a legal relationship in which one person, the trustee,
holds legal title to property for the benefit of one or more benefi-
ciaries. To create a trust, you transfer legal ownership of property
to the trustee. The trustee then manages the property for the
beneficiary. Often the trustee receives compensation for serving
as trustee. A trustee has a fiduciary duty to act in the best interests
of the beneficiary.

To leave an inheritance for your children, you can establish
a trust in your will or revocable living trust. The trust comes into
existence when property is transferred to it on your death. If the
trust is established in your will, the trust property will need to
go through probate. The trust property will avoid probate if the
trust is established in a revocable living trust.

The trust will describe how the trustee is to use trust assets for
the beneficiary. Usually, the trustee is given discretion to use trust
assets as needed to provide for the beneficiary’s health, education,
maintenance, and support.

§5:28 Deciding Between Individual
Trusts and a Family Pot Trust

If you have more than one minor child, you can create a sep-
arate trust for each child or you can create a single trust with all
children as beneficiaries.

With individual trusts, you specify the property or shares of
your estate that are to fund each trust. The assets of each trust
can be used to benefit only the one named beneficiary. Each trust
terminates when the child reaches whatever age you specify and
the child then receives the assets remaining in the trust outright.

A pot trust, which is sometimes referred to as a “family pot
trust” or a “pot/sprinkle trust” is a trust in which you leave your
assets for your children in a combined “pot.” The trustee has the
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One Person as Guardian of Person and Another as
Guardian of Estate

If my [husband or wife] does not survive me, or
if [he or she] dies after my death without having
made provision for the custody and care of my
minor children, or for the management of such
children’s estate, I appoint [namel] as guardian
of the persons of my minor children, and [name2]
as guardian of the estates of my minor children.
If [namel] fails or ceases to act as guardian or
their persons for any reason, I appoint [namela]
as substitute or successor guardian. If [name2]
fails or ceases to act as guardian or their estates
for any reason, I appoint [name2a] as substitute
or successor guardian.

1.  NAMING A PERSON TO MANAGE
YOUR CHILDREN’S PROPERTY

A. An Overview of Your Options

§5:12 The Need for a Property Manager

Minors do not have the capacity to contract, and they cannot
sell real estate, buy securities, or generally manage their property.
State law imposes limits on the value of property that a minor
can own in his or her name. The amounts vary but are typically
no more than a few thousand dollars. If a minor is named as a
beneficiary of a life insurance policy, many insurance companies
will not disburse the funds until a court appoints a guardian.
Therefore, arrangements must be made for an adult to manage
property left to a child.
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of the original trust combined with any new provisions. See Ch.
9 for more on amending or revoking a trust.

If you have a joint trust, you and your co-settlor may need to
agree to amend or revoke the trust. See §4:06.

§4:05 What Happens on Your Death

A revocable living trust becomes an irrevocable trust on your
death, and changes can no longer be made to it. Your successor
trustee takes on the role of managing the trust funds and dis-
tributing the trust assets to your beneficiaries. Your trust will
remain in existence for as long as it takes the trustee to complete
this process. Just like a will, your trust document can create sub-
trusts that come into existence on your death. If you created a
sub-trust for your spouse or children, the trustee will continue
to manage the sub-trust until the beneficiary has satisfied all the
conditions outlined in the trust to receive the full distribution of
the trust property.

84:06 Joint Revocable Living Trust for Couples

If you and your spouse want to use revocable living trusts as
part of your estate plan, you will need to decide whether to set
up a separate trust for each of you or to create a joint trust. With
a joint trust, you and your spouse transfer your property (jointly
owned, community, and separate) to one trust. As joint settlors,
cach of you has complete authority to designate the beneficiaries
to whom you want to leave your property on your death. While
you are both alive, you can be co-trustees with each of you having
control over the trust’s assets. The trust may require you both to
agree to revoke or amend it, but it may allow either of you to with-
draw your separate property. Alternatively, it may allow either of
you to revoke it but may require both of you to agree to amend it.

When the first spouse dies, the trust is split in two. The
deceased spouse’s estate (half of all jointly owned property and
all of the deceased spouse’s separate property) is distributed to

‘The Complete Guide to Estate Planning 103





OEBPS/Images/COMPLETE_GUIDE_TO_ESTATE_PLANNING__FINAL_120.png
Property taxes. In some states, a change of ownership triggers a
reassessment of real property and an increase in property
taxes. Also, some states, like Florida, provide a property tax
exemption that reduces taxes on owner-occupied homes.
Usually, transfer of real estate to a revocable living trust is not
treated as a change in ownership because you still have
complete control over the property and so it does not trigger
reassessment or loss of favorable property tax treatment.

Homestead protection from creditors. Most states exempt
from creditors a certain amount of equity in a home. This
protection is usually retained when the home is placed in a
revocable living trust.

Mortgage due on sale clauses. Mortgages often contain a due on
sales clause that allows the lender to call the mortgage when the
property is sold. Federal law provides that a lender cannot
call a mortgage when residential property with fewer than five
units is transferred to a revocable living trust of which the
borrower is a beneficiary. Thus, you can safely transfer your
home or your vacation home to your revocable living trust.

If you own any other type of real estate, before transferring
it into a revocable living trust have your attorney review
your mortgage documents for a due on sale clause. You may
need to seeck the lender’s permission before making the
transfer.

Homeowner’s insurance. The safest practice is to notify
your insurance company or agent of the transfer and have
your trust added to your homeowner’s policy as an additional
insured.

Title insurance. In some states, transferring real estate to a
revocable living trust will void title insurance so you may
need to purchase a supplemental policy.

Approval of Condo or Homeowners Association. Your
condo or homeowners association rules may require you to get
approval from the association before transferring the property to
your trust.
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Payment of debts, expenses, and taxes. Before any assets can be dis-
tributed from your revocable living trust after your death, your debts,
expenses, and taxes must be paid. This provision specifies from which
assets payment is to be made. For example, to preserve any specific
gifts, you may want taxes and expense paid from the residue of your
probate estate, if you have one, or from the residue of your trust estate.

Revocability. The trust will provide that you can revoke or amend
it at any time, so long as you are competent. If you have a joint
trust, the trust may provide that you and your co-settlor have to
agree to revoke or amend the trust.

Definitions and other terms. Your trust may contain additional
provisions such as:

* A no-contest clause providing that if anyone unsuc-
cessfully contests your trust, he or she forfeits any gifts
provided by it.

« Asurvival provision stating that a beneficiary must live a
certain amount of time after your death to inherit. Thirty
to sixty days is typical.

« Definitions of terms used in the trust such as “children”
and “descendants.”

‘While many forms and programs are available online that
would allow you to create a living trust, a trust can be lengthy
and complicated. A “form” may not cover your individual needs.
An estate planning attorney can custom draft a trust document
that ensures that your estate planning goals are met.

84:27 Schedule of Trust Property

A revocable living trust is typically accompanied by a schedule
of assets that you are transferring into the trust. Simply listing an
asset that has a title document (e.g., real estate, motor vehicles,
securities) on the schedule, does NOT transfer it into the trust.
The title document must be put in the trustee’s name.
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« Manage the assets prudently avoiding risky investments
and taking whatever steps are necessary to conserve the
children’s property.

« Pay the children’s expenses.

« File an annual accounting with the court that describes
the income received by the children, the expenses paid
by the guardian on the children’s behalf, and how the
children’s assets are invested.

The guardian of the estate generally must post a bond and is
entitled to compensation.

§5:17 Disadvantages of a Probate
Court Property Guardianship

A legal guardianship of the property of a minor is subject
to extensive supervision by the court. However, this apparent
advantage is frequently a disadvantage because it makes the pro-
ceedings expensive and unwieldy.

A property guardianship ends with the distribution of the
remaining assets outright to the child at age 18. This is precisely
the age at which many parents are the most fearful of the conse-
quences of such a distribution. Because of these disadvantages,
estate planning for minors focuses on avoiding legal guardian-
ships if at all possible.

Most parents prefer to use an UTMA custodianship or create
a trust for their minor children.

To ensure that a probate property guardianship is avoided, you
will need to obtain change of beneficiary forms for all life insurance
and retirement plans and revise them to either create an UTMA
custodianship or name the trust or trustee as a beneficiary instead
of the children. Furthermore, make sure you have not named your
minor children as payable-on-death beneficiaries of any taxable
bank or brokerage accounts. Although a payable on death account
avoids probate when the beneficiary is an adult, when the benefi-
ciary is a child, a property guardianship will be needed.
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cars that are not owned by individuals. So you may face extra
hassle finding insurance at a reasonable price.

If the vehicle is subject to a lien, the lienholder may have
retained possession of the original title to prevent you from trans-
ferring the vehicle without the lienholder’s knowledge. In that
situation, you must obtain the lienholder’s cooperation to transfer
the vehicle to the trust. Depending on how many years are left on
the loan, it may be easier to wait until the loan is paid off before
transferring the vehicle into the trust. However, this carries the
risk that you could die in the meantime and your family will have
to probate your will to transfer the vehicle.

84:38 Ordinary Personal Property

As a practical matter, an amicable group of beneficiaries can divide
up your household furnishings and personal effects without permis-
sion from the court. If you own only ordinary personal property and
do not expect disputes among the beneficiaries, it is usually undesir-
able to transfer the property to a revocable living trust. A successor
trustee who has been entrusted with such items may feel a need to
catalog them and supervise their distribution according to the terms
of the trust, and this result may be contrary to your expectations.

84:39 Valuable Personal Property

If you own valuable items, such as artwork or jewelry, the
property can be transferred to the trust using a bill of sale or
assignment. A general bill of sale or assignment can transfer all
your tangible personal property while a specific bill of sale or
assignment can transfer specific items listed on a schedule.

In a dispute, the specific document is more likely to be
respected. However, the general document is more likely to cover
all relevant assets. If you want to make a global transfer, you may
wish to execute one of each to cover all bases.

For global transfers, new transfer documents should be exe-
cuted at regular intervals to cover all new assets that have been
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the deceased spouse’s beneficiaries according to the terms of the
trust. It may go to beneficiaries outright or some or all of it may
be transferred to various types of trusts for property management
and/or tax savings.

The surviving spouse’s property remains in the trust. Often,
cach spouse leaves his or her estate entirely to the other spouse,
in which case, it simply remains in the revocable living trust
along with the surviving spouse’s property. When the surviving
spouse dies, the trust property is distributed to the surviving
spouse’s beneficiaries.

You and your spouse may be candidates for a joint trust if you
own most of your property jointly or live in a community property
state (i.e., Arizona, California, Idaho, Louisiana, Nevada, New
Mexico, Texas, Washington or Wisconsin). In a community prop-
erty state, all property acquired during a marriage is considered
to be jointly owned by both spouses.

If you have separate trusts, separating your jointly owned
assets to transfer them to the trust can be a hassle. Also, with
separate trusts, after the first spouse dies, property left to the
surviving spouse will need to go first from the trust to the survi-
vor, and then to the survivor’s living trust. In a joint trust, that
property would just stay in the trust on the first spouse’s death.

You do not have to be married to create a joint revocable
living trust. A joint trust may also be appropriate for unmarried
partners who own most of their property jointly.

On the other hand, separate trusts may work better for you if:

« You and your spouse own mostly separate property (often

the case with older couples or second marriages).

« You own separate property that you want to maintain sole

control over (or your spouse does the same).

« Youand your spouse have a prenuptial agreement keeping

your earnings and property separate.
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discretion to take money from the “pot” for the needs of each
child as they arise. Once all of the children have reached a spec-
ified age, the trust can terminate or the pot can be divided into
separate shares for each of the children.

A pot trust allows the trustee to make unequal distributions
among your children. If your estate is divided equally into separate
trusts for each child, then extra distributions to one child will reduce
the amount distributed to that child when the trust ends. A pot trust,
however, can make disproportionately large distributions to one child
during the term of the trust, and then give that child an equal share
of the trust estate on termination. Effectively, the child who received
the larger interim distributions receives a larger share of the estate.

Many parents like the concept of a pot trust because it more
closely approximates the spending pattern that they intend to
follow if they live until their children are grown. If one child
attends a private university and the other attends a public one,
the parents are not likely to reduce the first child’s inheritance to
reflect the larger tuition payments. Other situations might occur
that would justify unequal gifts, such as:

« Aserious illness.

* Anunexpected financial setback.

« Adecision by the child to pursue a laudable but low-pay-

ing career.

A pot trust also deals with the possibility that the parents
might die after one child has finished college but before the other
has started by allowing larger distributions to the child whose
tuition has not yet been paid. Finally, a pot trust can facilitate the
ownership of a single asset that you intend the children to share
the benefits of the family’s vacation home, for example.

§5:29 Advantages of Trusts over Custodial Accounts

Actrust is significantly more flexible than an UTMA custodianship:
« An UTMA custodianship ends at age 21 in most states and as
carly as 18 in some. All remaining assets must be transferred
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For property without title documents (e.g., household fur-
nishing, jewelry, and other personal possessions), listing them
on the schedule may be sufficient in some states. Other states
may require a separate document transferring the property to the
trustee. The separate document may take the form of a bill of sale
or an assignment. For funding your living trust, see §§4:31-4:41.

84:28 Executing the Trust Document

Typically, a revocable living trust document is signed before a
notary but does not need to be witnessed. Only the settlor needs to sign.
However, because a trustee is not responsible for the trust unless he or
she has accepted it, it is customary to have the trustee sign to evidence
acceptance. If, as customary, you are the initial trustee, you simply sign
the document twice, once as the settlor and once as the trustee.

In some states, a revocable living trust must be executed with
the same formalities as a will because it contains provisions dis-
tributing property on your death. Thus, it must be signed before
two witnesses. For will execution requirements, see Ch. 3.

§4:29 Trust Abstract or Certificate

‘When you or your successor trustee needs to transfer prop-
erty in or out of the trust, banks and other financial institutions
may ask to see a copy of your trust. They want to verify the trust
exists and that you have the authority to manage the assets. Most
states have laws that allow you to provide an abstract of trust or
a certificate of trust (the name varies by state) instead. A trust
abstract or certificate is an abbreviated version of your trust that
does not reveal the identities of your beneficiaries or their shares
in your estate. States-specific forms are available online. Gener-
ally, an abstract or certificate of trust requests:

« The name and execution date of the trust.

« The name of the settlor or settlors.

« The name and address of the current trustee or trustees.

«  Whether co-trustees can act separately or must act jointly.
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should first verify that the bank will not treat that transfer as a
withdrawal subject to penalty.

If the bank will not reregister the CD without penalty, you
may prefer to wait until the CD matures before transferring it.
However, waiting does create a risk that you could die before the
transfer is made, which means the CD may have to go through
the probate process.

§4:36 Stocks and Bonds

If you own securities in street name (i.e., through a broker-
age firm), the securities will be transferred into the trust when
the brokerage account is retitled in the name of the trust. If you
own securities in certificate form, you will have to use a transfer
agent to transfer the securities to the trust. A transfer agent is a
financial institution that is authorized by a corporation to handle
transactions in that corporation’s securities.

A transfer agent typically requires that you mail the certifi-
cates and a letter of instructions to the transfer agent. You have
to sign the assignment form on the back of the certificates. The
letter of instructions usually contains the names of the trust and
trustee, the TIN of the trust or your social security number, the
address of the trustee, and a statement that a trust has been cre-
ated and the transfer is requested.

You or your attorney should check with the particular trans-
fer agent to find out if that agent has any special requirements
concerning the letter of instructions.

§4:37 Motor Vehicles

It may not be necessary to transfer your car to your revocable
living trust. Your state department of motor vehicles may provide
a simplified method of transferring title to your heirs. Alterna-
tively, you can create rights of survivorship on the title itself.

Transferring a vehicle to a trust creates several issues that must
be resolved. Some auto insurers will charge commercial rates for
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makes sense. The person who is caring for your children on a
day-to-day basis will know the children’s needs first hand and will
have direct access to the funds necessary to meet them.

If the person you feel will best care for the children is not
the person you believe will best manage their property, you can
choose different people. It will be important to choose people
who you think will work well together and understand the bound-
aries of their different roles.

B. Probate Court Property Guardianship

§5:15 Name a Property Guardian Even if
You Never Expect to Need One

A guardian of the estate is the person appointed by the pro-
bate court to manage your children’s property if you and their
other parent are deceased or incapacitated. Estate planners typ-
ically advise clients to plan their estates to avoid the need for a
guardian of the estate by leaving property to children in trust or in
an UTMA custodianship. A probate court guardianship is expen-
sive and imposes a lot of administrative work on the guardian.

Even if you hope to avoid a property guardianship, you should
name a property guardian in your will or guardian designation doc-
ument just in case some property passes to your children outside of
whatever trust or custodianship you have arranged. For example,
they may receive a gift or inheritance from someone else or the
proceeds of a lawsuit settlement after you die. Through oversight,
some property may be left outside of a trust or custodianship.

§5:16 Duties of the Property Guardian

The guardian of the estate possesses and manages the chil-
dren’s assets. The guardian of the estate serves under rules that are
similar to those of the executor of a will. A guardian of the estate:

«  Must prepare an inventory listing the children’s assets and

their values and file it with the court.
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C. What a Living Trust Does Not Do

84:19 Four Big Myths About Revocable Living Trusts

Many people mistakenly believe that a living trust will elim-
inate or reduce taxes, protect their assets from creditor’s claims,
make a will unnecessary, and make it easier to qualify for public
assistance. None of these myths is true.

84:20 A Living Trust Does Not Save Taxes

People often think that a living trust provides some special
tax benefits not available with a will. This is NOT TRUE. A living
trust offers no special tax benefits. Any tax planning that can
be done with a living trust can also be done with a will. Here is
a summary of the tax consequences of establishing a revocable
living trust:

Income tax. Because you have the right to revoke the trust, it
is ignored for federal income tax purposes. Any income earned
by trust assets is directly taxable to you, and you are entitled to
take any deductions available to trust property (e.g., the home
mortgage interest deduction for a home that is titled in the name
of the trust or trustee).

Estate tax. When you die, the trust’s assets are included in your
estate for estate tax purposes at fair market value, as if they were
owned in your name. A living trust can establish sub-trusts that
can save on estate taxes, although these same tax-saving trusts
can also be established with a will. See Ch. 6. Because the estate
tax exemption is substantial, few people will need these trusts.

Gift tax. Transfers of assets to a revocable living trust are not
subject to gift tax. They are not treated as gifts because you can
revoke the trust.
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VI. A WILLTO ACCOMPANY YOUR
REVOCABLE LIVING TRUST

8§4:42 Need for a Will

You need a will in conjunction with your living trust. A living
trust deals exclusively with the assets that are in it. A will acts as
a safety-net for everything else in your estate plan that your trust
does not cover. If you have minor children, for example, a will
contains provisions addressing the appointment of a guardian
for them.

Even if you are diligent about titling all new assets in the
name of the trust, there is always a risk that you will die owning
assets in your name.

For example:

« You might inherit property and then die before acquiring

the legal authority to transfer the inheritance to your trust.

« You might acquire new assets during a period of inca-
pacity, and therefore be unable to transfer them into
the trust.

« You might die in an accident that gives rise to a lawsuit
on behalf of your estate.

« Your estate may become entitled to funds as a result of
your death, such as refunds of unused insurance premi-
ums that can be claimed only by an executor.

« Some property is better disposed of by a will than a
living trust. For example, motor vehicles are not typically
transferred to a living trust because insurance companies
hesitate to insure such vehicles.

« Ifyou’ve arranged to pass your big-ticket items through a
trust or other probate-avoidance device, you may want to
use a will to give away smaller value items, for example,
grandpa’s watch, or small cash gifts. These assets may not
need to pass through probate or may qualify for simplified
low-cost procedures.
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o Alist of the trustee’s powers.

«  Whether the trust is revocable or irrevocable. If the trust
is joint, whether each settlor has the power to revoke or
whether both must consent.

« Astatement that the trust has not been revoked, modified,
or amended in any manner that would cause any state-
ments in the trust certificate to be incorrect.

« How title to trust assets is to be taken.

The document needs to be signed before a notary, just like
the original trust.

84:30 Storing Your Trust Documents

You should store your original trust documents along with
your will. Follow the same guidelines for storing a will that are
discussed in Ch. 3. Store the original in a secure place where it will
be easily found after your death or on your incapacity. Make sure
our successor trustee knows where your documents are. If they are
in a safe deposit box, consider making arrangements with the bank
so that your trustee will have access to the box after your death.

You may want to give copies to your successor trustee and
beneficiaries. Keep a copy yourself so you can easily review the
document in case you want to make changes. You can make notes
on the copy, but never attempt to amend or revoke your trust
by writing on the original or by unstapling it and inserting or
removing pages. For making changes to your trust, see Ch. 9.

V. FUNDING A REVOCABLE LIVING TRUST

84:31 Funding Depends on Purpose of Trust

You must fund your revocable living trust by transferring
your assets to the trustee. On your death, your successor trustee
has the authority to manage and distribute your property only if
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§5:10 Naming Someone Other Than Your
Children’s Other Parent as Guardian

Normally, your children’s other parent has the right to raise
them if you die or become incapacitated even if you and the other
parent are divorced or were never married. Parents are considered
to be a child’s “natural guardians.”

You cannot bypass the surviving parent’s right to serve as
guardian by naming someone else in your will or guardianship
designation. If your children’s other parent survives you, the court
will simply ignore your choice of a different guardian.

If you genuinely believe the other parent is unfit, but expect
he or she will seek custody if you die, you can write a letter to the
court explaining why the other parent should not get custody.
Include with the letter any evidence you have of the parent’s
unfitness (e.g., police reports, criminal records) and leave it for
the person you choose as guardian to present to the court. The
court may consider the letter and other evidence, but the other
parent will be entitled to rebut your claims. And the court will
make the appointment it considers best for the children.

You may also want to consult with an experienced custody
lawyer. He or she can advise you of any other steps you should
take to minimize the likelihood of the other parent’s success.

§5:11 How to Designate a Guardian

Once you make your choice and obtain the candidates’ con-
sent, your lawyer will draft the requisite documents to ensure that
your selections will be recognized by a court.

You may designate a guardian for your children in your will.
In some states, you may appoint the guardian in a separate doc-
ument. The advantage of making the appointment in a separate
instrument is that it can take effect if you become incapacitated.
Awill is effective only on your death. The disadvantage of using
a separate document is that it contributes to the stack of docu-
ments you must deal with, and may be at greater risk of being
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Il.  DECIDING WHETHER TO INCLUDE
A REVOCABLE LIVING TRUST
IN YOUR ESTATE PLAN

A. Advantages of Revocable Living Trusts

§4:07 Estate Planning Goals that Can Be
Accomplished with a Revocable Living Trust

You may choose to make a revocable living trust the center-

piece of your estate plan for one or more of the following reasons:

« To avoid probate.

« To avoid the need for a guardianship if you become inca-
pable of managing your affairs.

« To provide for management of your property even if you
are not incapacitated, but simply do not want the respon-
sibility anymore.

« To keep your estate plan private.

« To avoid ancillary probate proceedings in other states if
you own real property in more than one state.

« To protect your estate from will contests.

§4:08 Probate Avoidance

When you die, the assets in your living trust do not need to
go through probate. Your trustee can manage your estate and
transfer your assets to your designated beneficiaries on your death
with minimum delay and without payment of probate fees.

Although avoiding probate may be a legitimate goal for many,
be sure it makes sense for you before deciding to use a revocable
living trust. Probate procedures vary from state to state. In some
states, probate is expensive and time-consuming because court
involvement is significant and an attorney is usually required
to guide your executor through it. In these states, a revocable
living trust may offer an effective way to save time, money, and

‘The Complete Guide to Estate Planning 105





OEBPS/Images/COMPLETE_GUIDE_TO_ESTATE_PLANNING__FINAL_110.png
84:21 Aliving Trust Does Not Protect
Your Assets from Creditors

You cannot shield your assets from creditors simply by plac-
ing them in a living trust. Creditors can reach the assets in a
living trust both during your life and after your death. Probat-
ing a will often offers more protection from creditors. During
probate, creditors must submit their claims in a certain format
and by a certain deadline. If the creditors miss the deadline or
otherwise fail to follow the rules, the debt can be eliminated.
Legitimate claims must be paid before the assets are distributed,
so the beneficiaries won’t have to worry about creditors. If the
assets pass to beneficiaries outside of probate, creditors can still
come after them.

If your goal is to shield your assets, you should discuss with
your estate planning attorney whether other more complex trusts
are appropriate for your estate plan.

84:22 A living Trust Does Not
Make a Will Unnecessary

Even if you have a living trust, you still need a will. See §4:42,
4:43. The living trust affects only property that you have trans-
ferred to it. When you die, you could own property that you have
not transferred to the trust. You might have acquired the property
shortly before your death or simply overlooked it. Your estate
could even acquire property after you die, such as a tax refund
or payment of a debt.

You can have a “pour-over will” that provides that the prop-
erty is transferred to your trust to be distributed according to its
terms or a back up will that directly provides who is to get your
property. If you have minor children, you may need a will to name
a guardian for them. See Ch. 5.
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it is in the trust. It’s best to get an attorney’s guidance on which
assets should be transferred to your trust.

Which assets you transfer to a revocable living trust depends
on what you hope to achieve with the trust:

Avoiding probate. If you plan to avoid probate, all your pro-
bate assets (see Ch. 3) should be transferred to the trust. These
may include real estate, business interests, brokerage accounts,
money market accounts, stocks, bonds, mutual funds, royalty
contracts, patents or copyrights, antiques, jewelry, and artwork.
Even if you jointly own real estate with another person or entity,
you may want to still consider transferring your share into your
trust so that it can be distributed with the rest of your trust estate.
Alternatively, if you own most of your property with a spouse or
partner, you can have a joint trust. See §4:06.

You may decide to keep non-titled, tangible personal property
(e.g., furniture and clothing) outside the trust if your family will
be able to divide it without argument.

Life insurance policies do not need to be transferred into your
living trust because you can name your beneficiaries in your policy
and the proceeds can be distributed directly according to the terms
of your policy. Also, retirement accounts such as 401ks or IRAs by
law are not allowed to be owned by a trust. Because you can also
designate beneficiaries on those accounts, the proceeds can be dis-
tributed directly to your named beneficiaries rather than having to go
through probate. However, you can name the trustee of your trust as
the beneficiary of life insurance or retirement accounts to receive them
on your death and distribute them according to the trust provisions.

Disability planning. If the trust is being used for disability plan-
ning only and not probate avoidance, you may prefer to leave
the trust unfunded and let your successor trustee fund it using a
power of attorney when you become incapacitated.

Avoiding ancillary administration. If the trust is created
because you own real estate in multiple states and wish to avoid
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misplaced. The separate document may need to be executed with
the same formalities as a will (i.e., signed by the parent before two
witnesses who also sign). See Ch. 3 for more on executing a will.
You can designate a guardian in both your will and a separate
document, but if you ever want to change the designation, you’ll
need to remember to do it in both documents.
Here is some typical language for designating a guardian.

One Person as Guardian of Person and Estate

If my [husband or wife] does not survive me, or
if [he or she] dies after my death without having
made provision for the custody and care of my
minor children, or for the management of such
children’s estate, I appoint [name] as guardian of
the persons and estates of my minor children. If
[he or she] fails or ceases to act as guardian for
any reason, I appoint [name] as substitute or suc-
cessor guardian.

[Or]
Married Couple as Go-Guardians of Person and Estate

If my [husband or wife] does not survive me, or
if [he or she] dies after my death without having
made provision for the custody and care of my
minor children, or for the management of such
children’s estate, I appoint [names of married
couple] (or such one of them as shall serve or con-
tinue to serve) as co-guardians of the persons and
estates of my minor children. If they both fail or
cease to act as guardians for any reason, I appoint
[name] as substitute or successor guardian.

[or]
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§5:26 Advantages and Disadvantages
of UTMA Custodianships

An UTMA custodianship can be very convenient for handling
relatively small amounts of property.

Custodianships are simpler, easier, and less expensive to
create and maintain than trusts. A gift made through a custo-
dianship does not require the preparation of trust agreement or
other legal work, an annual accounting, or a separate income tax
return. You simply transfer the assets to a custodian, using the
statutory language. Likewise, it is much simpler to name a cus-
todian as the beneficiary of a life insurance policy or other right
than it is to create a trust to receive the proceeds.

In contrast, a trust involves significant costs. A trust requires:

« The preparation of a will or trust agreement.

¢ An annual accounting by the trustee. A custodian is

required to give an accounting only on removal or other
court order.

o The filing of an income tax return. With a custodianship

only the minor need file a return.

On the other hand, UTMA custodianships do not offer much
flexibility. You cannot alter the terms of UTMA by will or other
instrument. You cannot extend the custodianship beyond the age
specified by state law, usually 21. You cannot place any restrictions
on the gift, such as requiring the recipient to complete school.
The only significant discretion available to a person making an
UTMA gift is the choice of custodian. Unlike a trust, a custodi-
anship cannot have more than one beneficiary.

A custodianship is not a desirable means of holding a close-
ly-held business or large amounts of wealth because of the early
age of termination and the possibility that the property could
pass by intestacy if the minor dies.
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owned in a trust is countable. Thus, the home will have to be
moved out of the trust when the person applies for Medicaid,
which means the trust will not help avoid probate.

A revocable trust could cause the Medicaid applicant to lose
benefits. The Medicaid agency will allow an applicant to transfer
his or her home out of the trust and then become immediately
cligible, but the agency may not alert the applicant to the need
to make this transfer until several months of eligibility have been
lost. Even if the agency alerts the applicant immediately upon
application, he or she may have already lost retroactive benefits.
The Medicaid agency can award benefits for nursing home care
received during the three months immediately before the appli-
cant applies for benefits, but only if the applicant was financially
eligible during those three months, and owning the home in a
trust can prevent that.

Furthermore, the applicant’s family would have to undergo
the extra effort and stress of quickly getting the house out of
the trust, at the same time as they are dealing with the Medicaid
application and the stress of a medical crisis.

With careful drafting and planning, several types of irrevoca-
ble living trusts, such as a special purpose trust or Medicaid asset
protection trust, may help you to qualify for Medicaid or other
government benefits. The laws regarding transferring property
into these types of trusts are complex; therefore it is in your best
interest to seck the advice of an attorney who specializes in this
area to assess whether you do qualify for these benefits and to
properly draft a trust that would achieve these goals.

84:18 No Court Supervision after Your Death

Another possible downside of a living trust is that because a
trust does not go through probate, the court cannot monitor the
estate for fraud or abuse.
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aggravation so that your beneficiaries receive their inheritances
promptly without reduction for probate fees.

Other states offer more streamlined informal probate pro-
cedures with little court involvement. If you live in one of these
states, the costs of setting up a revocable living trust and main-
taining it could equal or exceed the costs of probate.

Also, if most of your estate will pass outside of probate
because it consists primarily of non-probate assets (e.g., retire-
ment accounts, life insurance, property owned with rights of
survivorship), a revocable living trust may not be necessary. For
more on the probate process and assets that pass outside of pro-
bate, see Ch. 2.

If you bring your estate planning attorney an inventory of
your assets, he or she can advise you on the relative costs of pro-
bate versus creating and maintaining a revocable living trust. For
creating an inventory, see Ch. 1.

84:09 Incapacity Planning

A fully-funded revocable living trust can be useful should
you become incapacitated. The trust can be drafted so that your
successor trustee can easily take over the management of your
finances if you become unable to manage them yourself.

Unlike the holder of a durable power of attorney (see Ch. 7),
a successor trustee has legal title to the assets in the trust, so the
trustee’s authority to transfer real estate and write checks is more
likely to be recognized by title companies and financial institutions.

A revocable living trust may well be worth the cost for some-
one who is expecting to become mentally incapacitated (such as
an early-stage Alzheimer’s patient) because it will ensure that the
individual’s family will be able to take action on his or her behalf
without court involvement.

However, a living trust may not be cost-effective as a tool for
incapacity planning if you have substantial assets in a qualified
retirement plan or IRA. These cannot be transferred to a revocable
trust without triggering income tax on the balance. The only ways
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C. Custodianship Under the Uniform
Transfers to Minors Act (UTMA)

§5:18 How UTMA Works

The Uniform Transfers to Minors Act, which nearly all states have
adopted, provides a simple device for dealing with assets given to minors
that would otherwise require a legal guardianship of the property. The
device is referred to as a “custodianship.” A custodianship is much like
a trust, but no trust document needs to be prepared. Under UTMA,
gifts of assets to minors may be made to a designated “custodian.”

You can set up an UTMA custodianship for a gift you intend
to make to a minor after your death in a will, revocable living
trust, or beneficiary designation. You can also establish an UTMA
custodianship for a gift you make to a minor while you are alive.
Many people make gifts under UTMA without the assistance of a
lawyer because banks and brokerage firms offer UTMA accounts
as a financial product. Gifts made during your life under UTMA
qualify for the gift tax annual exclusion. See Ch. 6.

A transfer made to an UTMA custodian is irrevocable.

UTMA custodianships are best for smaller gifts. Many estate
planners suggest around $100,000 as the upper limit. For larger
amounts, a trust is preferable.

§5:19 Property That Can Be Subject to
perty I
an UTMA Custodianship

Assets transferred to a custodian can include real or personal
property of any type. UTMA allows a custodian to be designated
as the beneficiary of life insurance policies, annuity contracts,
retirement plan death benefits, and similar contract rights.

§5:20 Creating the Custodianship

An UTMA custodial arrangement can be created simply
by transferring property to a custodian using the words, “as
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acquired. Executed transfer documents should be stored with
the trust documents.

84:40 Joint Tenancy with Right of Survivorship

Even though assets jointly owned with right of survivorship
pass to the survivor outside of probate (see Ch. 2), you may still
want to transfer them to the revocable trust.

Survivorship rights avoid probate only at the first death. At
the second death, or if all owners die together, the asset will have
to go through probate.

Real property and bank and brokerage accounts are typically
owned with right of survivorship.

§4:41 Retirement Plans and Life Insurance

Life insurance proceeds and retirement plans such as 401 (k) plans,
individual retirement accounts, or profit-sharing plans usually pass by
beneficiary designation. See Ch. 2. Thus, typically you don't need to
transfer these assets to your revocable living trust. Instead, they can be
set to transfer on your death by designating your trust or trustee as the
beneficiary. The proceeds or balance pass directly to the trust instead of
going through the estate and thus avoid probate. Naming the trustee
as the beneficiary causes the assets to pass according to the same dis-
positive plan as all the other assets that are owned through the trust.

Ownership of a retirement plan cannot be transferred without
triggering income tax on the balance in the plan, and employ-
er-provided plans typically will not allow transfers at all.

Instead of having these assets pass to your trust, you may
prefer to name specific individuals as the beneficiaries. For exam-
ple, if you want your life insurance proceeds to go to one person
and your probate assets to another person, it may make sense
to simply name the first person as the beneficiary of the policy.
However, if you want the life insurance proceeds to be divided
among several beneficiaries according to the overall scheme laid
out in your trust, the trust should be the beneficiary of the policy.
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§5:24 Custodian’s Authority and Responsibility

A custodian functions much like a trustee. That is:

« Acustodian has full authority to manage the property on
behalf of the minor, acting as a “prudent investor.”

« A custodian must keep the custodial property separate
from his or her funds.

« A custodian has broad discretion to use the property for
the minor’s benefit.

A custodian, acting in a custodial capacity, has all the rights,
powers, and authority over custodial property that unmarried
adult owners have over their own property.

Generally, a custodian is not supervised by a court and does
not have to post a bond. However, a court can order the custodian
to provide an accounting on the request of the minor’s guardian or
another family member, including the minor herself if age 14 or older.

§5:25 Termination of Custodianship

In most states, the custodianship ends when the minor turns
21 and the minor is entitled to receive the property outright.
If the minor dies before reaching age 21, the property must be
transferred to the minor’s estate. If the minor left no will (which
is likely since most persons under 18 cannot execute wills), the
property will be subject to the rules of intestate distribution.

A termination age of 21 can be troubling for parents and
family members if the balance in the UTMA account is beyond
the amount that the young person is ready to handle. It is not
uncommon for attorneys to receive calls regarding 20-year-old
beneficiaries who are about to receive high six-figure sums that
they lack the maturity to handle. While some states may allow the
custodian to transfer the assets to a trust for the minor’s benefit,
the best policy is for the parents or other donors to begin with
a trust if the amount of the gift is expected to be substantial by
the time the child turns 21.
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Providing for
Your Minor Children

1. Naming a Guardian to Care for Your Children
II.  Naming a Person to Manage Your Children’s Property

§5:01 Introduction

If you have minor children, providing for them is probably one
of your top estate planning goals. Even if you are young and healthy
and likely to live many more years, you are understandably con-
cerned about what will happen to your children should you (and
your children’s other parent) die unexpectedly. Because life is unpre-
dictable, even though you do not expect to die with young children,
planning carefully for the possibility is responsible and prudent.

In providing for your minor children in your estate plan, you
must consider three separate issues:

+ Who should raise your children if you and their other

parent are both deceased.

«  What assets will be available to support your children.

«  Who should manage those assets.

I NAMING A GUARDIAN TO
CARE FOR YOUR CHILDREN

§5:02 Name a Guardian, Even if You Never
Expect Your Children to Need One

The person who is appointed by the probate court to care
for your children is known as a guardian of the person. A person
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Co-Guardians of Your Children?

§5:09  Should You Choose Different Guardians
for Different Children?

§5:10  Naming Someone Other Than Your
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§5:11  How to Designate a Guardian

Il.  NAMING A PERSON TO MANAGE
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A. An Overview of Your Options
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§5:17  Disadvantages of a Probate
Court Property Guardianship
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Finally, a trustee is responsible for maintaining accurate records,
filing appropriate tax returns and reporting to the designated
beneficiaries as outlined in the terms of the trust. See §4:26 for a
list of common powers of the trustee of a revocable living trust.

84:25 Choosing a Trustee and Successor Trustees

Most people choose themselves as the initial trustee of their
revocable living trusts. This enables them to manage their assets
for as long as they are able to do so. Couples with a joint trust
may choose to serve as co-trustees, which allows for the other to
step in as sole trustee if one spouse dies or becomes incapacitated.

The duties and responsibilities of a successor trustee of a revo-
cable living trust are similar to those of the executor of a will and
an agent under a durable power of attorney. Consequently, many
of the considerations that apply to choosing an executor and agent
also apply to choosing a successor trustee. You want a person who
is trustworthy, responsible, capable, and willing to serve. See Ch. 3
(executors) and Ch. 7 (agents under a DPOA) for further discussion
of qualities to look for. It makes sense to choose the same person
to serve in all three roles. Consider naming multiple alternate suc-
cessor trustees to serve if the first person you name is unable to act.

Common choices are a spouse, adult child, relative, or close
friend. Sometimes people choose a corporate trustee, rather than
a family member or close friend. Corporate trustees may include
bank trust departments, attorneys, or CPAs.

IV. CREATING A REVOCABLE LIVING TRUST

§4:26 The Trust Document

A revocable living trust is created when you execute a docu-
ment called a trust agreement or trust declaration. The document
will name the trust, for example, The Joe Doe Trust or the Smith
Family Trust and provide that you as the settlor and you (or
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advance that the person cannot honor your request while you
have the time to choose someone else. Be sure to inform your
candidate that you will not take offense if he or she cannot or
does not want to take on this responsibility.

§5:07 Select Alternate Guardians

You are wise to think about choosing an alternate guardian,
and under what circumstances, if any, the alternate guardian
would be favored over the initial guardian you named. The alter-
nate guardian would be appointed if the first person you chose
were dead, incapacitated, unable to accept the appointment, or
disqualified by the court. However, you may also wish to name
alternate guardians if you have named a married couple as the
first guardians and they divorce. In such a scenario, it may not
be feasible for them to be co-guardians.

§5:08 Should You Choose a Couple as the
Co-Guardians of Your Children?

As a general rule, it’s best to choose only one person to serve
as the guardian of your children. Choosing two or more co-guard-
ians creates the possibility of conflict. They may disagree about
education, religious training, medical treatment, and so forth.
The one exception is for couples. The courts in some states do
not permit co-guardians unless they are married.

A couple can be a good choice if both are willing and the
relationship is stable. You know how demanding parenting is,
especially if you are a single parent. A couple as co-guardians
can share the work and responsibility of caring for your children.
However, disagreements about how to parent your children can
put a strain on their relationship and can end up in court.

If you are thinking about naming a couple, consider whether
their parenting styles and values are similar and compatible with
yours. Are they able to make decisions jointly and compromise
when they don’t agree? Do you admire the way they parent their
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to manage such assets during the owner’s incapacity are with a
power of attorney or a guardianship. Although guardianships are
expensive, they may not be as expensive as the tax bill on a large
IRA distribution. So if the custodian or plan administrator will not
accept a power of attorney, an incapacitated person with a large
IRA may still be better off going through a guardianship rather
than cashing out the IRA in advance. And if a guardianship is the
plan for retirement assets, setting up a trust for other assets may not
add enough value to justify the cost and inconvenience of the trust.

84:10 Delegation of Property Management

A revocable living trust can be very effective if you want a
third-party trustee to manage your financial affairs. The trustee
can operate more efficiently than an agent under a power of attor-
ney because the trustee has legal title to the assets. Third parties
are generally more willing to accept the authority of a trustee
than of an agent under a power of attorney. See Ch. 7. At the
same time, you can retake control at any time, so long as you are
competent, by replacing the trustee or revoking the trust.

84:11  Privacy

Because a trust does not have to be filed with the probate
court the way a will does, using a trust as a will substitute keeps
your plan for the distribution of your assets private. If all your
assets are in the trust when you die, your will need not be pro-
bated and your executor will not need to file an inventory of your
assets with the court. If, however, some assets remain outside the
trust and are passed by your will, your executor may still have to
file an inventory with the probate court.

Even if you have a revocable living trust, a motivated person
can find out a lot about your assets. So the privacy advantages
of a living trust may be somewhat overstated.

Many assets are already a matter of public record. Deeds
to real property are filed in the county deed records. Marriage
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custodian for [name of minor] under the [State] Uniform Trans-
fers to Minors Act.”

§5:21 One Custodian, One Minor per Custodianship

An UTMA custodianship may involve only one custodian and
one minor. All custodial property held by a particular custodian
for the same minor is considered part of the same custodianship.
In this respect, an UTMA custodianship is not as flexible as a
trust, which can be shared by all your children. See §5:28.

§5:22 Naming a Custodian

The designated custodian must be an adult over 21 or a finan-
cial institution with trust powers. If you are making the gift to a
minor in your will or revocable living trust, you can select the cus-
todian or you can direct your executor or trustee to choose one.

You can appoint yourself the custodian of a gift to a minor
that you make while you are alive. But, for wealthy individuals,
this creates a risk of adverse estate tax consequences. See Ch. 6.

§5:23 Substitute and Successor Custodians

You may designate one or more substitute custodians to serve
if the first-named custodian dies before the transfer, declines to
serve, or is ineligible or otherwise unable to serve.

Once a custodian begins serving (which means the custodial
account has been established), the custodian may designate a
successor custodian to serve in the event of the custodian’s death,
resignation, or incapacity. In the absence of a designated succes-
sor custodian, a minor over the age of 14 may choose someone to
fill the vacancy, but the person must be an adult member of the
minor’s family, a conservator of the minor, or a trust company.
Otherwise, a court proceeding may be necessary.

A court can remove a custodian for cause or can require the
custodian to post a bond.
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ancillary administration, then you will need to transfer the out-
of-state real estate to the trust, but all other assets will remain
in your name.

84:32 How to Transfer Assets

Your trust document will typically specify that the trust prop-
erty is described in an attached schedule, which then lists the
property you intend to place in the trust. It’s important to under-
stand that listing an asset on the schedule does not transfer it to
the trust. For assets with title documents, you will need to change
the name of the owner on the title to the trustee or the trust.

These assets have title documents:

« Real estate.

« Motor vehicles.

« Bank accounts.

« Business interests.

o Investments, such as stocks, bonds, and mutual funds.

« Safe deposit boxes.

For assets without title documents, you can use a bill of sale
or adocument in which you describe the property and state that
you are assigning it to the trust. In some states, the trust schedule
of assets may suffice.

84:33 Special Concerns for Holding Real
Estate in a Revocable Living Trust

To transfer real estate into your trust, you will need to exe-
cutea deed conveying the property to the trustee (who is usually
you) or to the trust itself depending on the law in your state.
Typical deed language might be Jane Smith, as trustee for the
Jane Smith Trust.

Before transferring real estate to your trust, you will want to
discuss the following issues with your estate planning attorney
to ensure that the transfer is appropriate:
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§4:43 Pour-Over Will vs. Back-Up Will

You may choose to have either a pour-over will or a back-up
will to accompany your revocable living trust. With a pour-over
will you leave any property you own outside of your revocable
living trust to the trustee of your trust. On your death, the prop-
erty is transferred to the trust and distributed to your beneficiaries
according to the trust provisions.

With a back-up will, you leave any assets that remain outside
your trust at your death directly to your beneficiaries.

Both back-up and pour-over wills need to be probated. A
pour-over will does not escape probate just because the property
passes through your trust. If the value of the property left outside
the trust is small, expedited probate may be available.

The advantage of a backup will is that once probate is com-
plete, the assets can be transferred to your beneficiaries. They will
not need to first be transferred to the trust before your beneficia-
ries can receive them. This means your trustee can wrap up your
revocable living trust and end it more quickly.

However, a pour-over will may be a better choice if your
revocable living trust establishes sub-trusts that will continue for
a while after your death. For example:

+ Your revocable living trust may establish one or more
trusts for minor or young adult beneficiaries. With a pour-
over will, property can be transferred into these trusts.
Otherwise, you may need to establish a second set of
minors’ trusts in your will.

« Your revocable living trust may create a bypass trust for
minimizing estate taxes. You will want your property
transferred to the revocable living trust so that this trust
is fully funded to take advantage of your estate tax exemp-
tion. See Ch. 6.

¢ Your revocable living trust may create a QTIP trust that
benefits your surviving spouse but allows you to name
the ultimate beneficiaries on his or her death. See Ch. 6.
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children? If you have reservations about one of the partners, it
may be best to just name the other. It may even be preferable to
name someone else if you think that having your children in the
couple’s household when only one of them has parental authority
will cause strife.

You may be able to specify that one of them is to be the sole
guardian should they divorce. If they do divorce while you are
alive, the best course of action is to amend your documents to
name one of them or a different person or couple.

§5:09 Should You Choose Different
Guardians for Different Children?

Most people want their children raised together in the same
home and so choose the same guardian for all of their children. But
it is possible to choose different guardians for different children and,
in some circumstances, that makes sense. For example, the children
are from different relationships or are widely spaced in age.

Examples:

Alexis has a 6-year-old daughter, Jade, from her second mar-
riage and a 10-year-old son, Brad, from her first. Both fathers are
deceased. Her second husband’s sister is Jade’s godmother and
has been devoted to her. Her first husband’s brother has been a
good role model for Brad and has always welcomed the boy into
his family’s activities. Alexis decides to name her second husband’s
sister as Jade’s guardian and her first husband’s brother as Brad’s.

Isabelle has two children, a 15-year-old daughter, Inez, and a
2-year-old son, Joaquin. She would like her brother, who lives in
another state, to be Joaquin’s guardian should anything happen
to her and her husband. Inez is a popular and successful student
at the local high school. Ava, a neighbor and close family friend,
is willing to be Inez’s guardian. Isabelle names her brother as
Joaquin’s guardian and Ava as Inez’s guardian. Should Isabelle
and her husband die, Inez will not need to give up her school,
activities, and friends.
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licenses, birth certificates, and other semi-public records contain
information about a person’s age and marital status. The title
information for a car is available to many businesses and gov-
ernmental agencies. Incorporation records, limited partnership
filings, and assumed name filings are also public records, so the
ownership of a business may also be publicly available. Finally,
the typical credit report technically isn’t a public record but is still
available to many people (with few safeguards) and it contains
a great deal of information about assets purchased on credit,
employment history, marital status, and other things. Thus, for
many people, probate doesn’t reveal any information to the world
that a good detective or scam artist can’t already figure out.

Moreover, assets (such as life insurance and retirement plans)
will not be included in a probate inventory because they pass by
beneficiary designation instead of by will or trust.

84:12 Real Property in Multiple States

Typically, a probate proceeding must be initiated in each state
where a decedent owns real property. If you own real property in
more than one state, you may be able to avoid additional (ancillary)
probate proceedings by transferring that real property to a living trust.

However, you (or your attorney) should investigate the laws
of the other states where you own real estate before attempting to
avoid probate in those states. Some states do not require probate
in their state to pass title to real property owned by a non-dom-
iciliary so long as a probate proceeding has been commenced in
the state of the decedent’s domicile.

84:13  Protection from Will Contests

If you are anticipating a will contest, a revocable living trust
may bolster the strength of your estate plan. A living trust, like
any other contract, can be challenged in court based on fraud,
undue influence, or lack of capacity. These are also the same
grounds on which a will is often challenged.
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84:23 A Living Trust Does Not Help You
Qualify for Public Assistance

Arevocable living trust will NOT help you qualify for Medic-
aid or government benefits. The reason is that you still can control
your assets, either by managing their distribution or by revoking
the trust and having the assets revert to you.

Il.  TRUSTEES OF A REVOCABLE LIVING TRUST

8§4:24 Successor Trustee’s Duties

The successor trustee’s job is to manage the affairs of the
trust and distribute its assets. In carrying out this role, a trustee
must follow the settlor’s wishes according to the instructions in
the trust document.

The duties of a trustee differ, however, when a trustee is serving
asa successor trustee for an incapacitated settlor, as opposed to when
the successor trustee steps in when the settlor has died. A successor
trustee for an incapacitated settlor is responsible for managing the
trust assets as well as managing the settlor’s care. When the settlor
dies, the successor trustee’s responsibilities focus on executing the
terms of the trust, which may include inventorying the assets, taking
an accounting of the assets, and settling the trust estate.

Often the trust continues after the estate has been settled,
(for example in situations where a sub-trust is created for the
benefit of a minor child). In these circumstances, the trustee is
still responsible for managing the trust on alonger basis. In doing
50, the trustee must make sure that he or she keeps the assets of
the trust separate from his or her own assets. Also, a trustee must
communicate with the beneficiaries and treat them equally (unless
the trust provides otherwise).

‘When managing the trust assets, the trustee must make
conservative investments for the trust, or invest trust funds in
a manner to earn interest with minimal risk to the trust assets.
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